STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
TI MOTHY L. CAHI LL
Petitioner,
VS. Case No. 01-1689

K. S L. FAIRMAYS GROUP, L.P.

Respondent .
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RECOVMENDED ORDER

A formal hearing was held pursuant to notice in the above-
styl e case by Stephen F. Dean, assigned Adm nistrative Law Judge
of the Division of Adm nistrative Hearings, on February 5 and 6,
2002, in Pensacol a, Florida.

APPEARANCES

For Petitioner: John C. Barrett, Esquire
5 Calle Travi esa
Pensacol a Beach, Florida 32561

For Respondent: David S. Shankman, Esquire
P. 0. Box 172907
Tanpa, Florida 33672-0907

STATEMENT OF THE | SSUE

Whet her Respondent discrimnated in its hiring and
enpl oynent practices agai nst Petitioner based upon his age.

PRELI M NARY STATEMENT

On August 5, 1996, Petitioner filed with the Florida

Comm ssion of Human Rel ations (Comm ssion) an adm nistrative



charge of age discrimnation agai nst Respondent all egi ng

viol ati ons of the provisions of Sections 760.01-760.11, Florida
Statutes, which prohibit discrimnation in enploynent. The
Comm ssion investigated the conplaint and determ ned there was
cause. Notice was provided to the parties of the Comm ssion’s
determ nation by letter dated and filed January 16, 2001. On
March 3, 2001, a Notice of D sm ssal was entered by the

Commi ssi on; however, the Conm ssion determ ned thereafter that
the record did reflect that a petition for relief was filed on
February 14, 2001, prior to the expiration of the 35-day period,
and the Commission re-instated the case. The Conm ssion
transmtted the case to the Division of Adm nistrative Hearings
on May 1, 2001, and the case was noticed for hearing on

August 15 and 16, 2001. These hearing dates were conti nued
until October 9 and 10, 2001, and, thereafter, continued until
February 5 and 6, 2002.

At the hearing, Petitioner testified in his own behalf and
cal l ed John Fell, Sam Herrel, Bill Balou, Leah Head, and Tanara
Bass. Respondent called Joey Garon to testify. Petitioner
i ntroduced Exhibits 1 thru 17A, 18, 19, and 24. The parties
i ntroduced Joint Exhibits 22 and 23. Respondent introduced
Respondent’s Exhibits 1 and 2. Respondent’s Exhibit 1 was the
deposition of Sam Herrell that was to be filed after hearing.

It was not filed, and, therefore, not consi dered.



The two-volune transcript was filed on March 4, 2002. Both
parties filed proposed findings and post hearing briefs that
were read and consi dered.

FI NDI NGS OF FACT

1. Petitioner, Tinothy Cahill, is a 1976 graduate of the
University of lowa with a degree in education. He spent ten
years wor ki ng as a nanager for Hy-Vee Foods, Inc. (Hy-Vee), one
of the larger privately held food and grocery chain stores in
the country. Petitioner was also a skilled, conpetitive golfer.

2. After working for Hy-Vee for ten years, Petitioner
deci ded to change careers and pursue a career as a golf
professional. |In 1986, he began working as an assistant golf
prof essional at a private golf club in Omha, Nebraska. The
foll owi ng year, he was hired as an assistant golf pro at Tiger
Point Golf and Country Club in Gulf Breeze, Florida, which was
owned by Jerry Pate, a well -known playing professional and gol f
course architect.

3. Petitioner worked at Tiger Point for two years
conpl eting the Professional Golf Association's (P&G) Golf Schoo
Busi ness School curriculum the player’s ability test, oral
conprehensi ves, and apprenticeship program This certified him

as a PGA “C ass A’ Professional (C ass A Professional).



4. Petitioner was enployed as the Head CGol f Prof essiona
at Musgrove Country Club an 18-hole facility in Jasper, Al abama,
from 1989-1992. There was an average of 15,000 rounds of golf
pl ayed at this club annually when he resigned to take a position
at Oxnoor Vall ey.

5. Petitioner was enployed in 1992 as the property manager
and director of golf at Oxmoor Valley, the first of the Robert
Trent Jones Golf Trail courses in Alabana. In this position he
coordi nated and devel oped a $2.1 nmillion budget for the facility
in Birm ngham Al abanma. This course was a 36-hol e course that
i medi ately drew 83,000 rounds of golf a year.

6. In 1994, Petitioner was recruited to return to Tiger
Poi nt, which had been purchased by K S. L. Fairways G oup (KSL),
as the “Director of Golf/Head CGolf Professional.” He nanaged
gol f operations at Tiger Point.

7. At this tine, Petitioner was 39 years old. He reported
directly to the property manager at Tiger Point, Lance Guidry.
The property manager’s office was in the club’s clubhouse, and
Quidry was primarily responsible for club operations including
food and beverage, coordinating course mai ntenance, and golf
oper ati ons.

8. Petitioner was primarily involved wi th operations of
the golf store, where his office was |ocated, scheduling golfing

events, and golfing operations. He eventually oversaw the golf



operations at affiliated courses as head gol f professional.
This permtted young golf professionals to apprentice under him
and he was a resource person for nanagi ng their operations.

9. During all tines material to Petitioner’s conplaint,
KSL owned and operated Tiger Point and 27 other golf courses and
cl ubs around the country. At the tinme Petitioner was hired, KSL
owned two smaller, 18-hole courses in the panhandl e of Florida:
Scenic Hlls in Pensacola and Shalimar Point in Shalimr/Ft.

Wal ton Beach. Shortly after August 1995, KSL purchased a fourth
18-hol e course named Hi dden Creek in Navarre.

11. KSL is subject to the Florida CGvil R ghts Act.

12. Tiger Point was typical of KSL's operation. It was a
country club; however, it was open to public play. 1In this
regard, it was a drawing card to visitors enjoying golfing
junkets to the region. Tiger Point drew over tw ce as nany
package rounds as the other clubs owned by KSL in the region.

It was the primary draw, and Petitioner, as nentioned above,
functioned as the PGA gol f professional for the other clubs.

13. This neant that the golf professionals at the other
facilities could apprentice under himas a C ass A Professional,
and earn credit towards becom ng Class A Professionals. This
was a drawing card for these professionals, who were nostly
young, former college golfers attenpting to make careers as

touring or club professionals.



14. Joey Garon was the District Manager for club
operations in the panhandle. Wen Petitioner was hired, Garon
was physically |located at the Scenic HIls golf course where he
was al so the property manager. |In January 1995, Garon noved to
Tiger Point, transferred GQuidry to Shalimar Point, and took over
as the property manager at Ti ger Point.

15. On March 29, 1995, Garon perforned an eval uati on of
Petitioner’s performance of his duties as Head Golf Pro. See
Petitioner’s Exhibit 5. Garon rated himhighly; the sales from
his golf store were anong the highest in KSL. He was wel |
respected by nenbers, young professionals who worked under him
and guests at the facility.

16. Property managers averaged $45,000 per year, and the
Ti ger Point Property Manager made $50,000 a year. Garon had
additional duties and nade nore. Petitioner was maki ng $40, 000
inthe early fall of 1995.

17. In the |late sumrer of 1995, Hurricane Erin stuck the
Fl ori da panhandl e and did serious damage to the area, including
Tiger Point. Damage was done to the club, to the course, and to
facilities in the area such as hotels and notels. Power was
lost in many areas for two to three weeks. Traffic was
restricted to Santa Rosa |sland. Less than two nonths |ater,

Hurri cane Opal struck the same region causing greater damage.



Because of the nature of Tiger Point’s business, these storns
seriously inpacted business.

18. Various cost-cutting neasures were instituted and sone
assets were sold to reduce |l osses. A review of all the
positions in the panhandl e was conducted. Personnel expense on
hourly enpl oyees was reduced by sendi ng non-essenti al personnel
home early. @Garon and the President of KSL, Eric Affeldt,
decided to reduce Petitioner’s salary by 25 percent, from
$40, 000 to $30,000. Petitioner was told in Novenber that his
salary would be reduced in this manner, and if he did not Iike
it, he could I|eave.

19. At the sane tinme, his assistant club professional, Sam
Harrell, was discharged. Garon explained to Petitioner that
Harrell was being fired because “new bl ood was needed,” “Harrel
did not fit the inmage,” and “new faces” and “younger |egs” were
needed. Harrell was in his late 30's. No evidence was received
that other salaried enployees at Tiger Point or the other clubs
wer e di scharged or had their salaries reduced although there
were sal ari ed enpl oyees at the other KSL facilities whose
profits had been inpacted adversely by the stornms.

20. Petitioner accepted the salary cut because the
hol i days were com ng up; he had a famly to feed; and there was

no way he could quit so abruptly.



21. SamHarrell was permitted to stay on at the facility
at give golf |essons, however, as an i ndependent contractor.

22. In Decenber 1995, while on a golfing trip to a KSL
course in South Florida, Garon advised Petitioner that Eric
Affeldt had decided to restore his forner salary. Petitioner
was not offered his |lost salary. Garon stated at hearing that
the reason this was done was that it was the right thing to do;
his testinony in this latter regard is not credible.

23. Nothing was nentioned to Petitioner at this tinme or at
any other tine about plans to elimnate or consolidate positions
wi thin the conpany because of the bad earnings.

24. Two weeks after Petitioner’s pay was cut, KSL
transferred Patrick Barrett to Tiger Point as the property
manager and increased his salary to $50,000 year. Garon stayed
on as Regi onal Manager until June of 1996. Hi s pay was charged
to Tiger Point for 60 days after he departed and assuned duties
at a new KSL facility.

25. On the norning of March 26, 1996, there was a staff
nmeeting at Tiger Point chaired by Barrett. Barrett nentioned
that there m ght be personnel reductions; however, after the
nmeeting, Petitioner specifically asked Barrett about himand his
staff. Barrett stated that they had done well and had added to
the facilities' bottomline. Petitioner had worked to increase

dues- payi ng club nenberships as a neans to offset financial



| osses fromthe loss of tourists’ dollars. That afternoon,
Garon announced to Petitioner that Petitioner was term nated
imediately. KSL wote a letter that indicates that
Petitioner’s discharge was in no way performance rel ated.

26. Garon testified at hearing that Petitioner had
indicated in early 1995, before the storns and before the
financial problens, that he did not want a club managenent
position based upon his experience with these positions in
Al abama. This was Garon’s rationale for not offering the
property nmanager’s position to Petitioner, and pronoting
Barrett. It is not credible that Garon held an honest beli ef
that Petitioner would not accept the position of property
manager at an increase of $10,000 a year in salary as an
alternative to discharge.

27. Petitioner stated that he did not want to be in
managenment in two off-hand remarks to an abstract inquiry about
his interest in a managenent position. Petitioner's coments
were irrelevant to the post-stormsituation facing Petitioner.

28. It is not controverted that Barrett is younger than
Petitioner.

29. Garon testified that Barrett performed the duties of
Director of Golf and Property Manager. This is not supported by
the facts. The testinony of those who were in a position to

observe golf operations before and after Petitioner’s discharge



i ndicated that Barrett was seldomin the golf store and had
nothing to do with the day-to-day duties of the Director of
Golf. He did not run the store; he did not organi ze events; he
di d not supervise the enployees directly. The budget for 1996
had been prepared by Petitioner before his discharge.

30. The duties previously perforned by Petitioner were
performed by a succession of younger, l|less qualified enployees
all of whom were paid substantially |ess than Petitioner. From
March 26 until June 3, 1996, John Fell performed the duties.
Fell was 29 or 30 years old. He ran the golf shop, he conducted
t ournaments, and he supervised the other enployees. Wen he
resigned in June, John Ferrel was brought in. Ferrel was
approximately the same age as Fell. Ferrel handled golfing
pl ay; and Gary James was retail coordinator, ordering and
selling nerchandi ze. These nen did what Petitioner had done at
Ti ger Point.

31. Leah Head transferred to Tiger Point in |ate 1996.

She was in her late 20's or early 30's. She started at $25, 000
as the head golf pro, but when she realized that she was to be
responsible for all of the shop and golf, she demanded and got a
sal ary of $30,000. Her performance eval uation indicates that
she was performng the duties of Director of Golf to include

i mprovi ng sal es and service, managi ng i nventory, golf

operations, tournanents, conducting enpl oyee/ depart nent
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neetings, setting goals for the departnent, and taking
responsibility for poor staff performance. She was unaware that
Barrett was calling hinself “Director of Golf,” and consi dered
hi mthe general manager of the property.

32. Head and others testified there was no essenti al
di fference between the titles Director of Golf and Head Col f
Professional. The facts reveal that Petitioner’s duties were
performed by younger persons, in sone instances, transferred to
Tiger Point for that purpose. Barrett did not really assune
responsibility for the golf, and was Director of Golf in nane
only as reflected in Head s designation of duties on her
per f ormance eval uation by Barrett.

33. Tamara Bass testified regarding her experience at
Tiger Point. Bass was in her 20's. She had begun at Tiger
Point a nonth before Petitioner’s discharge. Hi s discharge
adversely inpacted her plans for obtaining her Cass A
Professional’s certification. She spoke with Barrett about
this, and Barrett stated to her that he was interviewing to
repl ace Petitioner with sonmeone younger, cheaper and | ess
experienced. Wthin several nonths, Head was hired.

34. Followi ng his discharge, Petitioner sought enploynent
in the Panhandl e area. He owned a house adjoining the Tiger
Poi nt course, his wife was enpl oyed at a | ocal hospital, and his

school age children were in local schools. It was not practica
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to uproot the famly at this juncture. His job search was not
hel ped by the fact that KSL owned several of the courses in the
area; however, he did find enploynent, and eventually reached

t he salary he was maki ng when di scharged by KSL. However, he
was w t hout neani ngful enploynent for several nonths; he was
under -enpl oyed for several nonths, and it was several years
before he reached the salary he was nmaki ng when he was

di scharged, and, then, had to commute 86 mles to work.

35. Petitioner received unenploynent fromApril until
Cct ober 12, 1996, in the anpbunt of $11,141. He would have made
$19,994 at Tiger Point during that period, his expenses were
estimated (See Exhibit 16) and are disallowed. H s economc
| oss was $8,853 for this period.

36. From Cctober 13, 1996 until Decenber 1996, Petitioner
made $7,296 at Ft. Walton Beach Golf Club. He worked 66 days,
and commut ed each working day 76 mles. At $.31/mle he had
$1,555 in travel expenses. His neals were included in his
conpensation at Tiger Point, and he had to pay for his neals at
Ft. Walton Beach Golf Club. H's lunch was $3.00 each worKki ng
day for a total of $198. He would have earned $9, 228 at Tiger
Point. Petitioner’s economc |loss for this period was $3, 685.

37. From January until October 1997, Petitioner nade
$24,320 at Ft. Walton Beach CGolf Club. He would have nmde

$30, 760 at Tiger Point. H's economc |oss for the period was
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$6, 440. From Novenber until Decenber 1997, Petitioner nade
$7,668 at Ft. Walton Beach Golf Club. He would have nade $9, 228
at Tiger Point. H s |ost wages for Novenber and Decenber are
$1,560. His expenses to commute to Ft. Walton Beach for the
year were based upon a 50-week year, working six days a week,
and comuting 76 mles each day at $.31/nmile. This was a total
of $7,068. His neals for 298 days at $3.00 a day were $894.

His total economic loss for 1997 was $15, 962.

38. From January until April 25, 1998, Petitioner nade
$12,780 at Ft. Walton Beach Golf Club. He would have made
$15,380 at Tiger Point. He commuted a total of 96 days, 76
mles each day at a cost of $.31/mle. This was a total of
$2,261.61. His neals for 96 days at $3.00/ day were $288. His
total economic |oss for the period was $5, 149. 61.

39. From May until Decenber 1998, Petitioner made $29, 536
at G en Lakes Golf and Country Club. He would have made $24, 608
at Tiger Point. He commuted a total of 192 days, 86 niles each
day at a cost of $.31/mile. This is a total of $5,118.72. His
total economc loss for the period was $190. 72.

40. For 1999, Petitioner made $48,000 at d en Lakes Col f
and Country Club. He would have made $40, 000 at Ti ger Point.
He commuted a total of 275 days, 86 miles a day at $.31/mle.
This was a total of $7,331.50. For the first time since his

di scharge, Petitioner exceeded his prior salary by $668. 50.
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CONCLUSI ONS OF LAW

41. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
This order is entered pursuant to Chapters 120 and 760, Florida
St at ut es.

42. 1t is well settled that the Florida Cvil Ri ghts Act
of 1992 is patterned after simlar federal statutes, including
the Age Discrimnation in Enploynent Act (ADEA). Federal case
law is instructive in considering these cases.

43. Petitioner bears the ultinmate burden of proving by a
pr eponderance of the evidence that age was a determ ning factor
in the enployer’s decision to termnate the enpl oynent
rel ati onship

Di rect Evidence of Discrimnation:

44. Petitioner presented direct evidence of age
discrimnation. First, KSL reduced Petitioner salary by 25
percent. There were business reasons for reducing enpl oyee
expenses, but Petitioner was the only enpl oyee whose sal ary was
reduced in this manner. He was given the option of accepting
$30, 000 i nstead of $40,000, or leaving. Although this was |ater
rescinded, it is direct evidence of age discrimnation.

45, Second, after Petitioner’s discharge, his replacenent,
Barrett, advised Tamara Bass, who questioned the |lack of a

qualified C ass A Professional upon her golfing professional
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apprenticeship program that he was interviewing to replace
Petitioner with sonmeone “younger, cheaper, and |ess
experi enced.”

McDonnel | - Dougl as I ndirect Anal ysis:

46. I n McDonnell Douglas Corp. v. Geen, 411 U S. 792

(1973), the United States Suprene Court set out a methodol ogy
for indirect proof of discrimnation. It would require
Petitioner to showthat (1) he is a nmenber of a protected cl ass;
(2) he was qualified to do the job he held at the tine of
term nation; (3) he was discharged; and (4) he was replaced with
soneone outside the protected cl ass.

47. It was proven and not controverted that Petitioner is
a nmenber of a protected class; he was qualified to do his job
and that of property coordinator; and he was replaced by soneone
who was outside the protected class. Respondent argued that
Petitioner was not discharged, but his position was elim nated
and conbined with that of the property manager. The evi dence
indicated that this nay have been the case with titles; however,
Barrett assumed no neani ngful duties in golf operations, and
before the year was over, Petitioner's duties were being
perfornmed by Head, who demanded and recei ved conpensation for
performng them Barrett indicated on her perfornance

eval uation that she was perfornmng the duties of the Director of
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Golf. Prior to Head perform ng these duties, they were
perfornmed by Fell and Ferrell.

48. Petitioner proved each elenent required to show
discrimnation indirectly.

49. \Wen Petitioner presents a prina facie case, the

enpl oyer nmust offer a legitimte, non-discrimnatory reason for
t he enpl oynent action. The enpl oyer need only produce

adm ssi bl e evidence which would allow the trier of fact
rationally to conclude that the enpl oynent decision had not been
notivated by discrimnatory aninus. This is a |light burden that
requires only the articulation of a legitimte business
rationale for its action. Once the enployer presents such
evidence, the plaintiff bears the ultimte burden of
denonstrating that the enployer’s proffered reasons are

pr et ext ual .

50. In this case, Respondent offers two reasons for its
actions. First, it based its need to reduce enpl oyee expenses
upon the econonic damage to its business occasioned by the two
hurricanes. This is clearly a legitimate notivation. Second,
it defended not offering the consolidated position of property
manager/ gol f operations to Petitioner, who was well qualified to
perform these conbi ned duties, based upon Petitioner’s prior

expressions that he did not want a managenent j ob.
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51. Managenent nust have an honest belief in the reason it
states for its action. Mnagenent in this case did not have an
honest belief that, faced with the loss of his job, Petitioner
woul d not accept the position of property manager for an
increase in salary of $10,000 a year. It is not credible that
managenent woul d take a comment about not wanting to work in
managenent before the storns and before the need for econonic
cut backs as an indication Petitioner would prefer losing his
j ob over assum ng greater responsibilities for nore noney. It
is not credible that as primary gol fing operati ons nanager not
only for Tiger Point, but for the region, these problens and
options were not discussed with Petitioner. The trier of fact
can only rationally conclude that managenent did not have an
honest belief that presented with the option of |osing
enpl oynent, Petitioner would not have elected to performthe
conmbi ned duties of property manager and chief of golf operations
for a salary of $50,000 a year; and, therefore, this rationale
was pr et ext ual

52. Petitioner is entitled to conpensation for his
docunent ed econom ¢ | osses caused by his discharge. Detailed
findings regarding Petitioner’s econom c | osses have been nade.
Credits for unenpl oynent conpensation and for his salary at
ot her cl ubs have been conputed, those | osses or expenses that

wer e based upon estimtes were rejected. Conmmuting expenses
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after he exceeded the anmount he had been making plus his
expenses to nmake that salary are rejected.

53. Petitioner is entitled to his attorney’s fees. This
case took two full days to present because of relatively conpl ex
i ssues. The witnesses were w dely dispersed, and the financi al
recovery is relatively significant. Al though no evidence was
received regarding this issue, jurisdiction is retained to
consider this matter should the Commi ssion adopt this order and
concl ude that Respondent discrimnated against Petitioner.

RECOMVENDATI ON

Based upon t he foregoing findings of fact and concl usi on of
law, it is

RECOMMENDED:

That the Florida Conm ssion on Human Rel ations enter its
final order finding that Respondent engaged in age
di scrimnation, directing Respondent to pay Petitioner the
amount of Petitioner's econom c | osses and directing Respondent
to cease and desist fromdiscrimnatory enploynment practices in

its businesses.
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DONE AND ENTERED this 30th day of April, 2002, in

Tal | ahassee, Leon County, Florida.

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of April, 2002.

COPI ES FURNI SHED

John C. Barrett, Esquire
5 Calle Travi esa
Pensacol a Beach, Florida 32561

David S. Shankman, Esquire
Post O fice Box 172907
Tanpa, Florida 33672-0907

Deni se Crawford, derk

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 240

Tal | ahassee, Florida 32303-4149

Ceci| Howard, General Counse

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 240

Tal | ahassee, Florida 32303-4149

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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